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ZYiie MAILING DATE of this c o^T un/catfon appears on the cover sheet vW tt the corres^ce address - 
SHORTENED STATUTORY PERlOp FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 

. No'period (or reply is specified above the ABANDONED (35 US.C. § 133). 

earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

I )S Responsive to communication(s) filed on 10 April 2001 . 

2a)D This action is FINAL. 2b)E This action is non-final. 

3d Since this app.ication is in condition for ^jffij^^ ^2" to ^ ' 
closed in accordance with the practice under Ex parte Quayle, 1935 o.u. 

Disposition of Claims 

4) I3 Claim(s) M6 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) I3 Claim(s) M6 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or o)D objected to by the Examines 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

I I )D The proposed drawing correction filed on is: a)D approved b)D disapproved by the Exammer. 

If approved, corrected drawings are required in reply to this Office action. 

1 2) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

13) H Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)IElAII b)D Some*c)D None of: 

1 □ Certified copies of the priority documents have been received. 

2 □ Certified copies of the priority documents have been received in Application No. . 

3 B Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 

•Seethe attached detailed Office action for a list of the certified cop.es not received. , ,. , . 

14Q Acknowledgment is made of a Cairn for domestic priority under 35 U.S.C. « 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been receded 
15)D Acknowledgment is made of a claim for domestic pr.onty under 35 U.S.C. §§ 120 and/or . 

Attachments) „ t , , , 

~ 4)D Interview Summary (PTO-413) Paper No(s). . 

1) K Notice of References Cited (PTO-892) „ Notjce of |nforma | Pa tent Application (PTO-1 52) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) » LJ 

3) E| information Disclosure Statement(s) (PTO-1449) Paper No(s) 4. 6) U Offier. 
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DETAILED ACTION 
Double Patenting 
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, Thenonstatutorydoub^ 

doctrine grounded in public pokey (a po toy ^ ec ™ £ to exclude » granted by a patent 
unjustified or improper timew.se ^'^^Xees. See In re Goodman, 1 1 

»^ l ^ s ^S Bw,-,,^h,,,owte, " 

owned with this application See 37 ChK t of reC ord may sign a 
37 CFR 3.73(b). 

2 cairns L8 and 1 5 are provision* rejected under the judicial created doctnne 

copending Application No. 09,807094. Although the conning Cain, are no, lden.,cal. 
they are not patentably distinct from each other because: 

Cain, 2 in copending Appiication No. 09/807094 contains aii o, the events of 
daim , o, the current application. The multilayer film in claim 2 o, copending 

Application No. 09/807094 is included within the scope of this claim. Therefore it would 
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ha ve been obvious to maKe a On noting Cain, 2 of copending Applied No. 
09/807094 .ha. would exactly match the film in claim 1 o. the current applicat.on. 

The combination of claims 2 and 3 in copending Application No. 09/807094 
contains all of the elements of claim 2 of the current application. 

The combine of claims 2 and 4 in copending Application No. 09/807094 
contains all of the elements of claim 3 of the current application. 

The combination of claims 2 and 5 in copending Application No. 09/807094 
contains ail o, the elements of claim 4 of the current application. Here it is noted tha, 
layered silicates are layers of sheet silicates. 

Claim 5 includes all of the elements of claim 2 of copending Application No. 
09/807094. The difference is that copending Application No. 09/807094 indicates that 

polyamide layers. Even though claim 5 does not specify how thicK the additional 

thick enough that the resulting film would meet the specifications of claim 2 ,n 
copending Application No. 09/807094. The motivation for doing so could be to improve 
the mechanical or barrier properties of the resultant polyamide film. 

The combination o, claims 2 and 6 in copending Application No. 09,807094 
contains all of the elements of claim 6 of the cuaent application. 

The combination o, claims 2 and 7 in copending Application No. 09/807094 
contains all of the elements of claim 7 of the current application. 
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The combination of claims 2 and 8 in copending Application No. 09/807094 
contains a,i of the elements of ciaim 8 of the current application. Here it is noted that a 
coupling layer is the same as an adhesion-promoting layer. 

The combination of claims 2 and 10 In copending Application No. 09/807094 
contains all of the elements of claim 15 of the current application. 

The combination of claims 2 and 12 in copending Application No. 09/807094 
contains all o, the elements of claim 16 o, the current application. Here i, is noted that 
.he shape-fill-sea, machines specified in claim 16 of the current application are well 
known in the art as being used in the packaging of foodstuffs. 

This is a prnvisiona, obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claim Rejections ■ 35 USC §112 

3 The following is a quotation of the first paragraph of 35 U.S.C. 112: 

^ spe*a«on sha» contain ffi^-^S 
making and using it, in ««*.»«.*«■ ^ to make and use the same and shall 

4 The following is a quotation of the second paragraph of 35 U.S.C. 112: 

5 Claims 1-16 are rejected under 35 U.S.C. 112, first paragraph, as containing 
subject matter which was not described in the specification in such a way as to 
reasonably convey to one skilled in the relevant art that the inventory,, at the time the 
application was filed, had possession of the claimed invention. 
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The specification states that the polymer composition may contain anywhere 
from 10 ppm of the nanoscale nucleating agent to 2000 ppm of the nanoscale 
nucleating agent (page 6, iines 19-20). ,. does no. state and the examples do not show 
that the invention inciudes compositions containing up to 3000 ppm of the nanoscaie 
nucleating agent (ciaim 1 , line 10). Therefore, the applicant does not convey to one 
skilled in the art that the compositions containing from 2000 ppm to 3000 ppm of the 
nanoscaie nucleating agent are included in the scope of this invention. This rejection 
may be overcome by amending the claim to read that the nucleating agent is present up 
to 2000 ppm. 

Claims 2-1 6 are rejected under this heading due to their dependence from claim 



6 Claim 3 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
forfailing to par.icu.arly point out and distinctly claim the subject matter which applicant 

regards as the invention. 

I, is unclear from the language of the claim what properties of the particles are 
claimed. For the purposes of this examination, this claim will be presumed to mean that 
the particles have aspect ratios of at least 10. 



7 . Claim 9 recites the limitation "...(ll), (HI), (W), and/or (V)..." in line 2. There is 
insufficient antecedent basis for this limitation in the claim. 
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8 . The following phrases have been interpreted by .he examiner ,o indicate either 
open or closed language, as indicated: 

Claim 1, line 10: "...layer (I) contains..." is interpreted as open language. 
Cairn 2, line 1: "...layer (I) contains..." is interpreted as open language. 

Claim 3. line 2: "...layer (I) have..." is interpreted as open language. 

Claim 5, line 1: "...said film contains..." is interpreted as open language. 

Cairn 6, line 1: "...said film contains..." is interpreted as open language. 

Claim 7, line 1: "...said film has..." is interpreted as open language. 

Claim 8, line 1: "...said film contains..." is interpreted as open language. 

Claim 9. line 1: "...said film contains..." is interpreted as open language. 

g Regarding claim 2, the term, "...or mixtures of those rimers or copolymers..." 

, an guage. Amendment ofthese claims to read, "...and mixtures Chose polymers and 
copolymers..." is suggested to overcome this rejection. 

10 c, a im16 P rovidesfor.heuseofa fl lm,bu,,since.hec,aimdoesnotset«orthany 
steps involved in the method/process, it is unclear what method/process applicant ,s 
intending to encompass. A Cairn is indefinite where it merely recitesause without an, 
actJve, positive steps delimiting how this use is actually practiced. 
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Cairn 16 is rejected under 35 U.S.C. 101 because the claimed reckon o. a 

de«ono,aprocess,,e.,resu,t si na d a i m*c h isno,aproperp ro cessc l ai m under 
35 U S C 101. See,o,examp,eExpa rt e D -,153USPQ678(Bd.App.1967,and 
C«ca, U, v. B^ner, 255 F. Sup, 131 . 149 USPO 475 (O.D.C. 1966). 

Claim Rejections ■ 35 USC § 102 
n Tn e f o»o W in gi sa q uo«a,ionof» h eapp roP ria«epara g rap h sof35U.S.C.102,ha« 

form th e basis for .he rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(*\ thp invention was described in- «oo/h\ hv another filed in the United States 

ST^Xon for patent, publi ^^J^^ ^^ app»ca«on f« "n^e 
before the invention by the applican for patent .except ™ ^^on of a national application 
5Jd« «*» W« SKiSSS-SKS designing me United States was 

(2) a patent granted on an application for patent oy anoi d fj|ed |n the Un ted 

the treaty defined in section 351 (a). 

12 . cairns 1-8 and 15-16 are reacted under 35 U.S.C. 102(e) as being anticipated 

by copending Application No. 09/807094. 

The elements o, Cairns 1-8 and 15-16 and their relation to copending application 
no 09/807094'are discussed in the double patenting section of this office action. 

The applied reference has a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
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the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1 .131 . 



Claim Rejections - 35 USC $ 103 



13. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

H A paten, may no, be obfcined^h ^bSeVS 

14. Claims 1-4, 10, and 12-16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Khanna et al. in view of Mizutani et al. 

Khanna et al. discloses a polyamide polymer (column 7, lines 14-33) that is used 
as a single or multi-layer film (column 1 1 , lines 42-59). The polyamide polymer includes 
a small amount (column 9, lines 9-16) of silica nucleating agent (column 8, line 67). It is 
envisioned that the polyamide layer is pure polyamide 6, meeting that part of claims 1 
and 10. Claims 10 and 14 are met because the single stand-alone film of claim 1 
containing only polyamide 6 envisioned by the reference would also meet the 

requirements of claims 10 and 14. 

The amount of nucleating agent falls in the range specified by the applicant in 
claim 1 and the silica particles have diameters less than 100 nm, faffing that aspect of 
claim 1 as well. It is well known that a nucleating agent is used so that polymer crystals 
form from the surface of the nucleating agent upon cooling of the polymer. 
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Khanna et al. also envisions the use of other polymers besides polyamide 6 in 
the polymer film (column 7, lines 14-33) in the form of copolymers or blends. The 
presence of less than 10% by weight of a second polyamide in the film (in addition to 
the polyamide 6 that is present) is therefore also envisioned in the reference, meeting 

this aspect of claim 2. 

The films in Khanna et al. are not expressly stated to be of a specific thickness 
(claim 12) or flat (claim 13), but the production of such a film would be obvious from the 
teachings of this reference and would be useful for the applications that Khanna et al. 

teaches (column 1 1 , lines 44-59). 

These films are produced by extrusion methods (column 1 1 , lines 58-59) or 
extrusion blow molding methods (column 11, lines 20-22) in which the extruded film is 
simultaneously stretched in the longitudinal and transverse directions. The films of the 
reference are also used in food packaging applications (column 1 1 , lines 55-56). The 
reference therefore meets the requirements of claims 1 5 and 1 6, respectively. 

Khanna et al. does not, however, disclose the cooling rate that the applicant 
specifies in claim 1 or that the nucleating agents have high aspect ratios or are layered 
silicates (claims 3 and 4). These aspects of the invention are found in Mizutani et al. 

Mizutani et al. discloses that layered silica, montmorillonite, which has the aspect 
ratio that the applicant claims in claim 3, is a suitable nucleating agent for creating 
crystals in polymers (column 1 2, line 45). It is well known in the art that in order to 
nucleate a polymer one must cool it from above it's melting temperature to below its 
glass transition temperature. Mizutani et al. discloses that the cooling rate that the 
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applicant cites in claim 1 is known in the art to form crystals in a polymer (column 17, 
lines 22-23). 

At the time of the invention, it would have been obvious to a person of ordinary 
skill in the art to use montmorillonite as the nucleating agent and 10°C per minute as the 
cooling rate in the invention shown in Khanna et al. It further would have been obvious 
to produce a thin flat film using the composition shown in Khanna et al. The motivation 
for doing so would be to create a suitably crystallized polymer that would be useful in 
food packaging applications. Therefore it would have been obvious to combine 
Mizutani et al. with Khanna et al. to obtain the invention as specified in claims 1-4, 10, 
and 12-16. 

15. Claims 1-9 and 11-16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Ramesh in view of the combined teachings of Khanna et al. and Mizutani et al. 

Ramesh discloses a multilayer film structure useful for the packaging of 
foodstuffs (column19, lines 22-31 , meeting claim 16) that includes multiple layers of 
polyamide and ethylene-vinyl alcohol (column 2, lines 38-53). In the multilayer film, the 
outer layer is polyamide (column 3, lines 23-25 and column 15, line 47) and there may 
be a tie layer between the layers in order to improve adhesion between them (column 3, 
lines 33-38). In this respect, Ramesh meets these parts of claims 6, 8, and 14. The 
second polyamide layer in Ramesh does not include nano-scale nucleating agents 
(meeting claim 5) and the film may include a heat-sealing layer on one outer surface of 
the film (column 19, line 3 and column 14, lines 54-55), meeting claim 7. 
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Where the multilayer film in Ramesh does no, include a tie layer, the film includes 
,ayers only of polyamide and ethyiene-vinyl alcohol and meets this part of claim 1 1 . In 
embodiments where ft includes a tie layer and other polymer layers (such as example 3 
in the reference), it meets the restrictions of claim 9. 

Ramesh also teaches in example 3 a film with the thickness (column 22, line 2) 
speeded by the applicant in claim 12 and the stretching characteristics (column 21, line 
57 to column 22, line 1 ) that the applicant claims in claim 1 5. If the application in which 
the resulting multilayer ,i,m was going to be used in called for a flat film, ft would be 
obvious from the reference how to create a flat film in the same manner (claim 13). 

Ramesh does not, however, teach the inclusion of nucleating agents in the 
polyamide layer. Khanna e. al. and Mizutani e« al. are applied as shown above and 
teach the use of a small amount of small nucleating agent and a specific cooling rate in 
order to create a film with improved crystalline, and therefore mechanical, properties. It 
is also noted that the polyamides that Ramesh uses include blends (column 10, lines 
24-39) and include many of the same polyamides listed in Khanna e. al. Therefore the 
substitution of the polyamide film taught by the combination of Khanna et al. and 
Mizutani et al. for the outer polyamide layer in the multilayer film in Ramesh would be 

obvious to one skilled in the art. 

At the time of the invention, ft would have been obvious to a person of ordinary 
skill in the art to use the polyamide film taught by the combination of Khanna et al. and 
Mizutani e. al. as the outer layer in the multilayer film shown in Ramesh. The motivation 
for doing so would be to provide a multilayer film with improved mechanical properties. 
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Therefore it would have been obvious to combine Khanna e. al. and Mizutani et al. with 
Ramesh to obtain the invention as specified in claims 1-9 and 11-16. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Travis B Ribar whose telephone number is (703) 305- 
3140. The examiner can normally be reached on 8:30-5:00 Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, James Seidleck can be reached on (703) 308-2462. The fax phone 
numbers for the organization where this application or proceeding is assigned are (703) 
872-9310 for regular communications and (703) 872-931 1 for After Final 
communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703) 308- 



0661. 



Travis B Ribar 
Examiner 
Art Unit 1711 
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James J. Seidleck 
Supervisory Patent Examiner 
Technology Center 1 700 



